
April 22, 2005

FEDERAL EXPRESS
RobertW. Ritchie,Esquire
Office oftheAttorneyGeneral
WesternMassachusettsDivision
1350Main Street
Springfield,MA 01103-1629

RE: Town ofActon
Article 25B — ConstructionofAntennaSupportStructures
Annual TownMeetingofApril 5,2005

DearMr. Ritchie:

I amrespondingto an undatedletter to youroffice, stampedreceivedonApril 14,2005,
from ChristopherJ. Whitley concerningArticle 25B as adoptedat Acton’s 2005Annual Town
MeetingconcerningConstructionofAntennaSupportStructures.Mr. Whitley’s letter also
enclosedcopiesof his lettersto youroffice datedMarch 20, 2005,andto theTown Manager
datedMarch 15, 2005.

To put this matterinto context, I havealsoenclosedcopiesofthefollowing documents:

1, Affidavit ofEvaBowendatedApril 12, 2005 (Exhibit 1); and
2. Affidavit ofRolandBarddatedMarch 16, 2005 (Exhibit 2).

Basedon thefollowing information,theTownrespectfullyrequeststhattheAttorney
General’sOffice approveArticle 25B.
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History of theTown’s Adoption of Article 25B.

• Mr. Whitley’s Court Complaint

In December2004,TMr. Whitley filed in SuperiorCourt an appealfrom a decision ofthe
Acton ZoningBoardof Appealsdenyinga varianceto exceedapplicableheight limit underthe
Acton ZoningBylaw to constructa 62-foot amateurradiotower andantennastructureon
Whitley’s propertyat 20 Silver Hill Road,Acton. TheComplaintalso challengedthevalidity of
theZoningBylaw regardingamateurradiocommunicationfacilities thenin effect.

At thetimeMr. Whitley filed his Complaint,Section3,10.3 of theActon ZoningBylaw
(as approvedby theAttorneyGeneralon July 29, 1997,copyenclosedasExhibit 3) contained
thefollowing provision (emphasisadded):

This section3.10 shallapplyonly to receptionandtransmission
facilities for thepurposeof personalwirelesscommunicationservices
identified in theFederalTelecommunicationsAct of 1996.Nothing in
this Bylaw shall beconstruedto regulateorprohibit customary
installationsfor thereceptionofwirelesscommunicationsignalsat
homeorbusinesslocations,andnothingin this Bylaw shallbe
construedto regulateor prohibit an antennainstalledsolelyfor useby
a federallylicensedamateurradiooperator,providedthattheheightof
suchantennadoesnot exceedapplicableheight limitations and, if
freestanding,that it is setbackfrom all LOT linesat leastthedistance
equalto its height,but not lessthantheotherwiseapplicableminimum
yard requirement.

At thetime, theBylaw’s height limit prohibitedanystructurein excessof36 feetin Mr.
Whitley’s zoningdistrict, theR-4 zone. See,ZoningBylaw, § 5.2.

• The 2005ZoningAmendments

When Mr. Whitley’s Complaintcameto theattentionof TownCounselandtheBoardof
Selectmen,theTown took immediatestepsto proposeand adoptrevisionsto its ZoningBylaw to
significantly liberalizetheBylaw’s provisionsapplicableto amateurradiotowers. The
proceduresfollowed by theTown in this regardarespelledout in detail in theAffidavits of the
TownPlannerRolandBartl andtheTownClerk EvaBowen. In summary:

1. TheTownManageron behalfof theBoardof SelectmeninstructedtheTown
Plannerto conductresearchwith respectto thepreparationand presentationat the
April 2005 Annual TownMeetingof a revisedzoningbylaw specifically
applicableto amateurradiotowerswhich (a) reasonablyregulatedthelocation
andheight of suchantennastructuresfor thepurposesofhealth,safety,or
aesthetics,(b) reasonablyallowedfor sufficient heightofsuchantennastructures
so asto effectivelyaccommodateamateurradiocommunicationsby federally
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licensedamateurradiooperatorsand(c) representedtheminimumpracticable
regulationnecessaryto accomplishthe legitimatepurposesofthetown enacting
suchbylaw. SeetheFederalCommunicationsCommissiondeclaratoryruling,
knownas“PRB-l,” codifiedat 47 CFR§97.15(e),andG.L. c. 40A, § 3. (Bartl
Aff. Para.4).

2. After reviewinganumberof differentbylawsandordinanceson thesubject,after
receivinginitial commentsfrom a numberofactive amateurradiooperatorsin
Acton, andafterreceivinginput from thePlanningBoard’sVice Chairwho is
himselfa licensedamateurradiooperator,thePlanningBoardpreparedaninitial
public hearingdraft of aproposedzoningamendment.(Bartl Aff. Para.5 and
Exhibit A).

3. This initial draft proposedaheight limit of80 feet,a limit of onetowerper lot,
andvariousotherdimensionalrestrictionsandcontrols. (Bartl Aff. Para.5).

4. At therecommendationof Town Counsel,avariantofthis draftwaspreparedto
allow furtherrelaxationof theheight,setbackandotherprovisionsby special
pemiit. (BartI Aff. Para.5 andExhibit B).

5. Following thestatutoryrequirementsof G.L. c. 40A, § 5, thePlaimingBoard
issuedaNoticeof a public hearingto be held on February22, 2005, conceming
theproposedzoningchangesfor amateurradio towers. (Bartl Aff. Para.6 and
Exhibits C andD.)

6. ThePlanningBoard conductedits public hearingon February22, 2005.
Numerousmembersofthepublic—includingMr. Whitley - attendedthepublic
hearingand spokeon theproposedzoningamendmentsfor amateurradiotowers.
(Bartl Aff. Para.7 andExhibit E).

7. After thecloseof thepublic hearingon February22, thePlanningBoardvotedto
proposeto TownMeetinga draft zoningamendmentcontainingessentiallyno
heightrestrictionand very few otherrequirementsorrestrictionson amateurradio
towers. (Bartl Aff. Para.8 andExhibit F). Therevisedarticlewould establishan
amateurradio installationasa stand-aloneprincipaluse; retaintheprohibition
from the front yard ofbuildings; andretaintheminimum standardsetback
requirementsfor structures.

8. After reviewingthis draft andfurthermeetingwith representativesoftheamateur
radio communityandtheBoardof Selectmen,thePlanningBoardmadecertain
otherminor adjustmentsto its proposedzoningarticlefor amateurradio towers.
(BartI Aff. Para.9).

9. TheBoardof Selectmen(which hadinitiated theprocessfor thezoningchangein
thefirst instance,which hasthestatutoryauthority to determinewhatarticlesare
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placedon the Warrantfor theAnnualTownMeeting,andwhich hasthe statutory
authorityunderM.G.L. c. 40A, § 5, to initiate zoningchanges),determinedto
placetwo alternativearticleson theWarrantregardingamateurradiotowers.
(Bartl Aff. Para.l0).

10. The first sucharticlewasthefinal versionofthePlanningBoard’sdraft proposed
amendment,which appearedasArticle 25A on the Warrant. (Bartl Aff. Para.9).

11. Thealternateversion,Article 25B, wasbaseddirectly on the initial public hearing
draft (Exhibit A), with theaddedspecialpermit provision(Exhibit B), andwas
relaxedin specificand materialwaysin responseto commentsby the amateur
radiocommunityatthePlanningBoard’spublic hearing. For instance,Article
25B increasedthe“by right” towerheight from 80’ to 100’; allowedmorethan
onetower on a lot by right in certaincases;allowedadditional unlimited
deviationsfrom thebylaw’sheight andlocationrequirementsby specialpermit;
and includedspecific instructionsto theBoardofAppealsin actingon special
permit applicationsto apply thebylaw in a mannerthat conformsto federallaw
andM.G.L. c. 40A, § 3. (Bartl Aff. Para.l0and Exhibit H).

12. As thePlanningBoardMinutesofthe2/22/05PublicHearingreflect (copy
enclosedas Exhibit 4), thespecialpermit provisionwasspecificallyaddressedat
thePlanningBoard’spublic hearing(ellipsis omitted;emphasisadded):

CitizenComments

Mr. Tom Hotaling, 12 Tuttle Drive, saidit would concernhim if towers
hadto be approvedthroughaspecialpermitprocessbecauseit opensup
theproposedtowerto morescrutiny.

Planning Board comments

IMs. Rosenzweigsaidthat in areaswith small lots, like in WestActon, an
amateurradiotowermighthavean impacton theneighbors.She
expressedhercomfortwith the proposedheight limit andwould adda
specialpermit for specialcases,so that thewarrantarticlebalanceslaw
with neighborhoodprotection.Ms. Rosenzweigsaid theTownshouldtake
into considerationhealth, safety,andaestheticswhenreviewingproposed
towersto helpprotecttownspeople.

13. Theadditional liberalizingamendmentsto theoriginalpublic hearingdraft were
alsodirectly responsiveto commentsmadeby official representativesofthe
amateurradiocommunity. Forexample,theVolunteerCounselfor theAmateur
RadioLeaguespecificallyemailedTownofficials (with a copy to Mr. Whitley)
recommendingthat the initial public hearingdraftbemodifiedasfollows
(emphasisadded):
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OriginalMessage
From: FredHopengarten[mailto:k1 vr~juno.com]
Sent:Monday,February21, 2005 6:18 PM
To: Boardof Selectmen
Cc: whitleycj~comeast.net;kaw~hanify.com;renesq@comcast.net;
kltwf~arrl.org
Subject: Proposed Amateur Radio Bylaw

DearMr. Selectman:

I write to you asaVolunteerCounselof theAmericanRadio

RelayLeague,thenationalassociationfor amateurradio.

First, I urgethePlanningBoardandthe Selectmento consider
modificationsto thebylaw. Examples:

* The80 foot height limit is a reasonableheightlimit

for thegrantof apermitby right. Actually, 90-100feet,in orderto
assurethat antennascanbe just a little bit higherthan(andnot
blockedby) 80-90foot whitepinetreeswould be better. However,after
that, greaterheightshouldbeavailableby specialpermit, especially
if aparty lives on a largetot, thereis naturalscreening,and so
forth.

14. Thefinal versionof Article 25B containedthespecialpermit provisiondiscussed
at thepublic hearingand additionalliberalizingprovisionsdirectly responsiveto
thesecomments. (Bartl Aff. Exhibit H).

15. TheAnnualTownMeetingbeganon April 4, 2005, andconcludedon April 5,
2005. Articles 25Aand25B wereconsideredonApril 5, 2005.

16. Town Meetingfirst debatedandvotedon Article 25A. It requireda2/3 vote to
pass;however,it failed to achievea2/3 vote. (BowenAff. Para.5).

17. ThePlanningBoardthenrecommendedpassageofArticle 25B. (BowenAff.
Para.6).

18. Town Meetingdebatedandvotedon Article 25B. Basedon a standingvote
count,Article 25B wasadoptedby morethana 2/3 vote. (BowenAff. Para.7).



RobertW. Ritchie, Esquire
April 22, 2005
Page6

SubstantiveandProceduralValidity of Article 25B

ImmediatelyupontheadoptionofArticle 25B, theTown invited Mr. Whitleyto applyfor
abuildingpermit for his proposed62 foot towerwhich is well within the 100’ heightlimit
allowedasofright underArticle 25B. To date,Mr. Whitleyhasfailed to apply for abuilding
permitand appearsmoreinterestedin pressingsubstantiveandproceduralchallengesin Court
andbeforeyour office. Ironically, theseeffortsattackthevalidity oftheTown’s effort to cure
apparentproblemswith respectto apre-existingbylaw provision,previouslyapprovedby your
office, governingamateurradiotowers.

For thereasonsset forth below, theAttorneyGeneralshoulddeclineMr. \Vhitley’s
efforts to underminetheTown’s commendableefforts in this regard.

• SubstantiveValidity

As you know, CL. c. 40A, § 3 providesasfollows (emphasisadded):

Zoningordinancesandby-lawsmayreasonablyregulatethe location
and heightofsuchantennastructuresforthepurposesof health,safety
and aestheticsprovidedhoweverthat suchordinancesandbylaws
reasonablyallow for sufficientheightof suchantennastructuresso as
to effectivelyaccommodateamateurradiocommunications..,and
constitutetheminimumpracticableregulationnecessaryto accomplish
the legitimatepurposesofthecity or town...

Also asyou know,FCCRegulations,47 CFR 97.15,provideasfollows (emphasis
added):

Local regulationswhich involve placement,screening,or heightof
antennasbasedon health,safety,or aestheticconsiderationsmustbe
craftedto accommodatereasonablyamateurcommunications,andto
representtheminimumpracticableregulationto accomplishthelocal
authority’s legitimatepurpose.

Article 25B eonfonnsto theserequirementsof federalandstatelaw asfollows:

1. By Right Provisions

Article 25B allows by right one (or in certaincircumstancestwo) AmateurRadio
Tower(s)ownedandoperatedby an amateurradiooperatorwho is licensedby the
FederalCommunicationsCommission(FCC),

• in any ZoningDistrict,
• with aheightup to 100 feetfrom groundlevel,
• in any side andrearyard,
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• setback(in a residentialdistrict) at least30 feetfrom thesideandrear LOT
lines(with certainexceptions),and

• within afenceequippedwith a lockedgate(unlessthetower is equippedwith
an effectiveanti-climbdevice).

2. SpecialPermitProvisions

Article 25B furtherauthorizestheBoardofAppeals,by specialpermit,on a case-by-
casebasis,to allow:

• morethanone(or two) AmateurRadio Tower(s)on alot (~3.8.3.6.a),
• an AmateurRadioTower heightgreaterthan100’ (~3.8.3.6.c),
• an AmateurRadioToweror Towersin thefront yardof the lot providedthat

an alternatelocationon the lot is not feasible(~3.8.3.6.d),andlor
• asetbackoflessthan 30 feetfrom side and/orrear lot lines(~3.8.3.6.e).

Article 25B specificallyempowerstheBoardto granta specialpermit:

• wheresuchrelief is demonstratedby theapplicantto benecessaryto
reasonablyandeffectively accommodateamateurradiocommunicationsby
thefederallylicensedamateurradioowner/operatorof theAmateurRadio
Tower(s),

• wheresuchrelief would notposea substantialhealth,safety,or aesthetic
problemto theneighborhoodin thevicinity of theAmateurRadioTower(s),
and

• wheredenial of suchspecialpermitrelief would otherwiseresultin a
demonstratedviolation of applicableFederalCommunicationsCommission
(FCC)regulationsand/orMassachusettsGeneralLaw Ch. 40A, s. 3.

3. Consistencywith StateandFederalLaw

Consistentwith CL. c. 40A, § 3, Article 25B thus:

• reasonablyregulatesthelocationandheightof suchantennastructuresfor the
purposesofhealth,safetyandaesthetics

• reasonablyallows for sufficientheightof suchantennastructuresso asto
effectivelyaccommodateamateurradiocommunications,and

• througha combinationof liberal by right provisionsandevenmore liberal special
permitprovisionsconstitutestheminimumpracticableregulationnecessaryto
accomplishthe legitimatepurposesofthetown.
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Consistentwith FCCRegulations,47 CFR97.15,Article 25B regulates
placement,screening,andheightof antennasbasedon health,safety,and
aestheticconsiderations,in a mannercraftedto:

• accommodatereasonablyamateurcommunications,and
• representtheminimumpracticableregulationto accomplishthe

local authority’slegitimatepurpose.

4. Ancillary Provisions

Article 25B containsthreeotherancillaryprovisionsthatdeservemention:

• Section3.8.3.6.bis a removalrequirement.It providesthat, “The operatorof
theTower(s)or theownerofthe LOT shall dismantleandremovethe
Tower(s)within one yearafterthecessationoftheFCC-licensedoperator’s
ownershipor tenancy,ortheexpirationor rescissionof theoperator’sFCC
license” (emphasisadded). Recognizingthat theAC haspreviously
disapprovedremovalrequirementstied to cessationof use(e.g. Andover
Bylaw partialdisapprovalof 8/20/01),theActonremovalprovisionis not tied
to the cessationofusebut is tied to thecessationoftheFCC-licensed
operator’sownershipor tenancy,or theexpirationor rescissionofthe
operator’sFCClicenseitself Sinceit is theFCClicensethattriggersthe
federalandstateprotectionsin thefirst instance,a oneyearperiod to remove
atowerafterthe FCC licensedoperatorhasmovedfrom thepropertyor the
licensehasexpiredorbeenrevokedis areasonablezoningrequirement.

• Section3.8.3.6.gprovides,“No portionofany Towershallbeutilized asa
sign or havesignageattachedto it.” This is a reasonableaestheticprovision.
TheFCCLicenseprotectsthe licensedamateurradiooperator’sright to send
andreceiveradiosignals. It doesnotprovide a licenseto usethetowerasan
outdooradvertisingdevice. If asMr. Whitleycontendshewantsto post
“Warning” signs,he is freeto do soeitheron theprotectivefencearoundthe
toweror elsewhereon his property.

• Section3.8.3.6.hprovides,“No portionofany Towershallbeilluminatedor
havelights attachedto it unlessrequiredby theFederalAviation
Administration,” This is alsoareasonableaestheticprovisionwhich respects
therequirementsof federallaw requiringtower lighting in certain
circumstances.
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• ProceduralValidity

Finally, Mr. Whitley challengestheprocedurespursuantto which Article 25B was
adopted.Thoseproceduresareoutlinedaboveandinvolved the following elementsunderC.L.
c. 40A, § 5, all of which weresatisfiedin this case:

1. A zoningchangeinitiatedby theboardofselectmenandtheplanningboard;

2. A timelyplanningboardpublic hearingatwhich interestedpersonswere givenan
opportunityto be heard;

3. Publishednoticeofthetime andplaceofthepublic hearing,andofthesubjectmatter,
sufficient for identification,by interestedpersons;

4. Postednoticein aconspicuousplacein thetown hall leadingup to thepublic hearing;

5. A reportwith recommendationsby theplanningboardsubmittedto thetown meeting
in theWarrant(recommendingArticle 25A), andorally at TownMeeting(explaining
theneedfor amendmentson thesubjectandultimately favorablyrecommending
Article 25B afterthedefeatof Article 25A);

6. Passageby a two-thirdsvoteof atown meeting;and

7. Submissionto theattorneygeneralfor approvalasrequiredby G,L. c. 40, § 32.

Mr. Whitley’s protestationsto thecontrary,therewasno defectin theprocedurefor
adoptionof Article 25B. Perfectingamendmentsto a publicly noticedzoningproposaldo not
requirea newpublic hearing. TownofBurlington v. Dunn, 318 Mass.216, 218 (1945);Doliner
v. Town ClerkofMillis, 343 Mass.10, 13 (1961). By includingbothArticle 25A and25B on the
warrant,theWarrantappropriatelystated“the timeandplaceofholdingthemeetingandthe
subjectsto be actedupon” underC.L. c. 39, § 10. Dunn. at 219. Thepersonspresentatthetown
meetinghad“ampleknowledgeof thepositionandadviceoftheplanningboard,”particularly
given thereportand recommendationsof thePlanningBoardin theWarrant,the “explanations
givenby the[planningboard] atthe [town] meeting,”andtheultimate“recommendationby the
boardto thetownmeetingthat theby-law [Article 25B] be adopted.” Doliner at 13.

In anyevent,twenty-onedayshadelapsedafter the PlanningBoard’s2/22/05hearingbeforeTown
Meeting tookup the articleson 4/5/05.
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Accordingly,theTownrespectfullyrequeststhatyour office promptly approveArticle
25B.

Sincerely,

StephenD. Anderson

SDA:lb

cc: Don P. Johnson,TownManager
SandraR. Ciordano,Paralegal
Ms. KarenWhitley

G:\DOC5\ACT\\Vhitley\L\RitchieOO .doc


